Background
The Patient Protection and Affordable Care Act (P.L. 111-148) was designed to expand coverage and create a more organized and competitive health insurance market.
1 How state health insurance Exchanges are designed and implemented will be important to achieving the ACA's coverage, quality, and efficiency aims.
2 Beginning in 2014, these new entities will offer consumers a choice of plans, establish common rules regarding the offering and pricing of certified health benefit plans, and provide information to help consumers better understand the coverage options available to them. 3 While federal regulations will define key elements of the ACA, each state will be able to design critical aspects of the operation and financing of its Exchange and will continue to make decisions about the regulation of its insurance markets.
To assist states with implementation of the ACA, the National Association of Insurance Commissioners (NAIC) has developed legislative language that describes the elements of a state Exchange required by federal law. 4 NAIC's legislative language offers a useful blueprint for state authorizing legislation that would comply with the minimum requirements of the ACA.
This project builds on the NAIC model act with the purpose of providing technical assistance to state policymakers interested in a broader range of policy options for designing an insurance Exchange. Sponsored by the National Academy of Social Insurance (NASI) and funded by the Robert Wood Johnson Foundation, this project offers policymakers a toolkit that includes legislative language with alternatives and additions to the NAIC model act, as well as a narrative explaining key issues and concerns that motivated the NASI model act. The narrative also addresses longer-term policy issues that state lawmakers may reasonably defer to a later time or delegate to the Exchange. In addition, the project will include a series of issue briefs that explore critical policy issues in state implementation of the ACA; the first of these focuses on the issue of Exchange governance.
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This project is the work of a blue-ribbon panel composed of twenty-one national experts from academia, public interest organizations, and industry representing diverse disciplines and philosophical perspectives. It represents a collaboration of panel members with divergent perspectives on the ACA. The panel worked within the framework of the ACA to provide a range of options for state policymakers, who are in the best position to understand the health care delivery systems, insurance markets, and population needs that set the context of health insurance Exchanges.
How To Use This Toolkit
As described above, this toolkit has two major components: (1) a document entitled Additional Legislative Options to the NAIC American Health Benefit Exchange Model Act that adds legislative language to the NAIC model act, accompanied by a section-by-section analysis showing how the NASI legislative language modifies the NAIC model act; and (2) this narrative, which provides an overview of key issues facing state policymakers.
The NASI model act offers both additions and alternatives to the NAIC model act. Any NASI changes to the NAIC model act are shown in italics. Where the NAIC model act does not offer specific language on an issue, as in the section on governance, the NASI language stands on its own. 6 In many instances, the NASI language offers several alternatives that may differ only in the amount of discretion granted to the Exchange. While such alternatives are listed as Alternative 1, Alternative 2, or Alternative 3, no hierarchy is intended, and the NAIC model act language should always be considered an equally viable alternative. The legislative language occasionally includes drafting notes that explain NASI's added language.
The alternatives offered in the NASI model act may be useful at various stages of the state policymaking process. States may find this toolkit useful in drafting legislation, developing regulations or guidelines by operational Exchanges, and in guiding the policy development activities of related agencies such as a state Medicaid agency or a Department of Insurance, whose policies and operations will need to be coordinated with those of the Exchanges.
Discussion of Key Issues
This section offers a discussion of the key issues that the panel considered in developing additional legislative language embodied in the NASI model act. The discussion is a result of many hours of in-depth deliberation among panel members, who formed workgroups to consider issues in four categories: (1) governance; (2) Exchange functions; (3) the relationship of the Exchange to the health insurance market; and (4) the relationship of the Exchange to Medicaid. The organization of this section roughly follows this same structure.
Establishment of Exchanges and Governance
Under section 1311(d) of the ACA, an Exchange may be created within an existing state agency, as an independent executive branch agency, or as a new nonprofit entity. 7 There is no single correct approach and section 4(A) of the NASI model act offers all three options.
The first option would establish the Exchange within an existing executive branch agency, either as part of the Governor's cabinet or subordinate to a cabinet-level agency. Locating the Exchange in such an agency might facilitate use of current staff with relevant skills, as well as use of established administrative systems and procedures. Thus, it might promote inter-agency coordination and offer savings from shared infrastructure. However, this approach could also overwhelm an existing agency and create intra-agency friction over resources. In addition, it could foster a too-narrow focus for the Exchange, oriented to the host agency's original jurisdiction and the concerns of its existing stakeholders.
While NASI Drafting Note 7 identifies several agencies as potential locations for an Exchange, in fact none might fit with the role of an Exchange. 8 Housing the Exchange within the Department of Insurance raises particular concerns about the careful balance that must be struck between an Exchange and the state's insurance department, which is responsible for ensuring that insurers are financially solvent, able to meet regulatory requirements, and are otherwise legally qualified to sell insurance in the state. In contrast, in some states, an Exchange's job might be to help develop a more competitive insurance market that works better for consumers. A single agency would find it challenging to reconcile these two substantially different roles and thus, locating an Exchange within the Department of Insurance could prove particularly problematic. 9 Alternatively, a state might create an Exchange as an independent executive branch agency with its own governing board, as was done in Massachusetts and more recently in California. This approach in alternative 2 could offer the Exchange a significant amount of political independence, operational flexibility and public accountability. California created an Exchange in which the Governor and state legislators each make appointments to the Exchange Board. The constitution of some states may preclude this arrangement, but having the two branches of government share in the appointment of the board is not crucial to creating an Exchange as an independent executive branch agency.
Yet another option might be to establish an Exchange as a nonprofit entity, separate from state government. This option, alternative 3 in the NASI legislative language, could offer a greater degree of independence and flexibility in operational matters, but also raises important legal questions. 10 For example, certain Exchange functions such as levying taxes, certifying that a health plan is "in the interest of qualified individuals and qualified employers," or taking "unreasonable" premium increases "into account" in determining whether to allow a health plan into the Exchange might be inherently governmental duties that are not delegable to a private sector entity.
The Exchange will be starting from a largely blank legal slate under alternative 2 or 3. A state's authorizing legislation will specify the Exchange's legal responsibilities and its relationship to current laws -including whether current personnel laws, procurement laws, and administrative laws of the state apply. Many of these laws are vital to ensuring accountability, and transparent and clean government (for example, open meetings laws, open records laws and statutes barring state employees from engaging in political activity on the job). Others, however, may prevent an Exchange from hiring staff with sufficient experience or from purchasing capital goods in a timely manner. Without a clear indication of legislative intent, it may be unclear whether these laws apply to an independent agency or a nonprofit entity. Such ambiguity would cause obvious problems for an Exchange (see NASI Drafting Notes 10 and 13).
SHOP Exchanges
Section 1311 of the ACA requires a state to establish an Exchange that in turn would establish a Small Business Health Options Program (called a SHOP Exchange).
11 The NASI legislative language addresses the governance of a SHOP Exchange separately from issues of structure, e.g. whether it is established as part of a larger Exchange with dual responsibilities, or established as an independently operated and governed Exchange. A state may want to achieve the maximum integration of individual and SHOP Exchange functions, as required under law. Combining functions such as certification and rating of qualified health plans could be cost-effective and could produce economies of scale and ease the transition of individuals who move between individual and employer-sponsored coverage as their employment circumstances change. However, there are practical limits on how much a state may want to merge the two sets of Exchange functions. Some operations, such as billing and enrollment processes, are different for employer groups; separate administration of such functions might be the most efficient. The same is true for managing employee and employer contributions to premiums in the SHOP Exchange, versus managing eligibility for premium and cost-sharing subsidies in the Exchange.
The ACA is unclear about the extent to which the SHOP Exchange might limit employees to health plans selected by their employers (employer choice) or allow employees to choose more broadly from among a range of qualified health plan products (employee choice). The NAIC model law assumes employer choice; that is, employers purchasing in the SHOP Exchange would choose one or more health plans for their employees, as is typical currently. When promulgated, federal standards may resolve this issue. Regardless, the NASI language suggests that the state could take steps to structure the SHOP Exchange in a way that is useful for participating employers-for example, aggregating employee premiums to minimize the administrative burden on employers whose employees may enroll.
Certification of Qualified Health Plans
An Exchange must certify plans based on a determination of what "is in the interests of qualified individuals and qualified employers" in the state. 12 The ACA requires that health plans sold in the Exchange meet certain criteria, including marketing, network adequacy, accreditation, and quality improvement requirements. 13 However, the ACA does not preclude a state from adopting additional standards for qualified health plans. Such additional standards might include transparency and information disclosure, service area designation, achievement of benchmarks for health outcomes, among other considerations.
For states that wish to have the Exchange play a more active role in certifying qualified health plans, the alternative offered in section 7(A)(6) of the NASI legislative language would allow plans to selectively contract among qualified health plans and further standardize both essential and optional benefits as well as cost-sharing within benefit tiers. A state might want an Exchange to consider this as a measure to reduce a potentially confusing array of benefit and cost-sharing options.
14 Even within the benefit tiers that the ACA specifies, wide variation in benefits and cost-sharing can have significant implications for a consumer's out-of-pocket costs.
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Determining Eligibility for Financial Assistance The ACA is unclear about the eligibility determination and enrollment functions of the Exchange. Section 1411(c)(4) states that the Exchange will collect information from applicants and send it to the Department of Health and Human Services (HHS) for verification, implying that HHS will make the initial eligibility determinations for advance premium tax credits and handle any appeals of unfavorable decisions. Similarly, section 1311(d)(4) of the ACA directs Exchanges to enroll individuals in Medicaid or the Children's Health Insurance Program (CHIP) if eligible, but contains conflicting language about which entity makes the actual eligibility determination. Section 1413(d) gives Exchanges the authority to contract out the eligibility determination process to the state Medicaid agency, thereby implying that Exchanges are to engage in initial screening, with eligibility determination and enrollment carried out by state Medicaid and CHIP agencies under an agreement. 16 Yet another provision of the ACA, section 1311(f), directs the IRS to carry out recoupment activities in the event that an overpayment of advance premium tax credits occurs. However, the ACA does not address how individuals will be counseled regarding this potential recoupment process or assisted in reporting income changes that might affect the level of tax credits. Nor does the act specify which entity is responsible for periodic redetermination of Medicaid or CHIP eligibility or eligibility for advance premium tax credit payments.
In advance of federal regulations that are expected to explain and reconcile these provisions, a state might consider legislative language that gives the Exchange authority broad enough to accommodate federal requirements when they are promulgated. Sections 6(G), 6(R4) and 6(R5) of the NASI legislative language would authorize the Exchange to take administrative steps (including creation of data sharing agreements and databases with enrollee information) to facilitate determinations of eligibility for advance premium tax credits or Medicaid or CHIP, as well as eligibility redetermination and re-enrollment procedures and procedures for assuring that individuals get the benefit of any "safe harbor" provisions that may be created as part of the federal recoupment process. Given the significant penalty for overpayment of advance premium tax credits, 17 a state might want to ensure that the Exchange and other relevant state agencies are 14 The ACA requires the federal government to define a set of "essential" benefits that all qualified health plans must offer, although they may offer additional benefits as well. ACA section 1302 requires that the actuarial value of the benefits offered by qualified health plans fit into one of four tiers. The four tiers are platinum (the actuarial equivalent to 90% of the full actuarial value of the benefits provided under the plan), gold (80%), silver (70%) and bronze (60%). 15 Jost, Eight Difficult Issues, See also section 1413, which states that individuals applying to an Exchange shall be screened for Medicaid or CHIP eligibility and enrolled if found to be eligible. 17 The penalty for overpayment of advance premium tax credits was increased in December 2010. Section 208 of the Medicare and Medicaid Extenders Act, signed into law on December 15, 2010, raised the limit on the amount that can be recovered in reconciliation of the health insurance tax credit and the advance of that credit. See http://www.gpo.gov/fdsys/pkg/BILLS-111hr4994enr/pdf/BILLS-111hr4994enr.pdf.
empowered to provide the necessary support and assistance to individuals and families participating in an Exchange.
Brokers and Agents
Establishment of an Exchange under the ACA raises questions about how the role of brokers and agents in the small group and individual market might evolve. Currently, brokers and agents play at least two roles: First, they help prospective consumers cut through a difficult tangle of choices by presenting a clear set of options. Second, they advise consumers on their insurance decisions, sometimes even assisting employees with denied claims or service issues after enrollment. When insurance companies embed brokers' commissions into the premiums of health plans, the direct cost of these services is invisible to the consumer. Credible estimates suggest that sales commissions add 4 to 10 percent to the cost of insurance products on average. 18 Therefore, a state may wish to consider policies to ensure that the commissions paid for plans sold in the outside market do not cause brokers and agents to steer consumers away from the Exchange.
Role of Navigators Under section 1311(i) of the ACA, an Exchange is required to establish a Navigator program, awarding grants to eligible entities to carry out education, enrollment and information dissemination activities. Although the Navigator program will be administered by the Exchange, HHS will establish national standards for Navigators, including provisions to ensure that entities selected are qualified, and licensed if appropriate. The ACA's Navigator program addresses at least two problems. First, beginning in 2014, a new group of consumers will require assistance in understanding their health care options. In the past, many of these consumers have received coverage through either their employer or a public program; most have never purchased health insurance on their own and some may face language barriers in doing so.
19 Second, to be sustainable, an Exchange must generate sufficient enrollment, which in many states may require aggressive efforts at outreach and consumer education.
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Under the NASI alternative language, Exchanges would have a duty to ensure that a sufficient number of Navigators are available to assist disadvantaged, hard-to-reach and/or culturally isolated populations as referenced in the ACA. Navigators would also be expected to counsel Exchange-eligible individuals about their options, including those related to potential transitions between Medicaid or CHIP and the Exchange. Continuity of coverage and care might be improved if people whose income changes during the year are advised about which certified health plans also participate in Medicaid and CHIP.
For states concerned whether Navigators will have the expertise necessary to help individuals and small businesses select plans, the NASI alternative language offered in section 6(N) raises 18 States may have a significant timing issue with respect to funding for a Navigator program. States may not use federal start-up funds to support their Navigator programs. 22 However, a state that will fund the Exchange through fees levied on insurance premiums may not have the revenues to support Navigator activities before January 1, 2014. Therefore, a state might need to identify a separate funding source for the enrollment and outreach activities of its Navigator program prior to this date.
The other issue with regard to funding is that there may be entities qualified to provide Navigator activities that would do so regardless of government funding. For example, associations, unions and other organizations regularly communicate with their members about benefits, including health care coverage. NASI offers alternative language that would allow the Exchange to designate these entities as Navigators if they are able to meet the standards established by the Secretary and by the Exchange, regardless of funding.
While the functional need for the activities Navigators will perform is unquestioned, their prospective role is viewed by some as potentially duplicating that of brokers and agents.
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Although brokers and agents may serve as Navigators under the federal law, to do so would entail an important change for brokers and agents relative to the way they are now compensated; specifically, a Navigator cannot receive payment from an insurer or for their clients' specific purchase decisions. 24 Exchanges will have to decide how to best match the roles of Navigators with the expertise and trust that brokers and agents have earned over the years.
Adverse Selection
Adverse selection occurs when a health plan product or group of products enrolls a greater proportion of individuals with higher-than-average expected health costs than are either eligible to seek coverage or actually covered in the market. Adverse selection occurs in part because people who anticipate using health care are more likely than others to seek coverage, and more likely to seek relatively comprehensive coverage.
The ACA includes a number of provisions -including temporary federal reinsurance and risk corridor programs, market-wide risk pooling, and market-wide state risk adjustment -intended to address the potential for adverse selection disrupting health insurance markets, including Exchanges. Nevertheless, in developing an Exchange, state policymakers may want to give 21 While not contained in that legislative language, a state might consider also imposing the same requirements related to transitions between the Exchange and Medicaid in licensing agents and brokers. 22 considerable attention to the potential for adverse selection to destabilize the Exchange, the outside market, or both.
There are at least four situations where adverse selection might occur. First, the ACA's guaranteed offer of coverage, elimination of health-based underwriting and rating, and restrictions on other rating factors mean that less healthy people will be able to buy affordable coverage. If less healthy people enroll in greater numbers compared to healthier people, then it is likely that premiums will rise.
Second, some products might attract less healthy people in greater numbers, causing premiums for those products to rise. This could occur if some products simply are more attractive to less healthy people (for example, because they offer more comprehensive benefits or provider networks more skilled in the management of certain conditions) or if carriers use marketing or customer service to alter their mix of enrollees. If products offered outside the Exchange attract healthier enrollees than similar products offered in the Exchange (thereby causing adverse selection in the Exchange), Exchange premiums will exceed those for similar products outside. This can trigger a "death spiral" for products in the Exchange, causing the Exchange to fail.
Third, while all insurers (whether offering products inside or outside the Exchange) are required to accept all applicants for coverage, some states may allow insurers that offer products outside the Exchange broader latitude to use marketing or enrollment practices that attract relatively healthy people or, conversely, discourage less healthy people from enrolling. In contrast, products offered in the Exchange are likely to be widely publicized and easily available to everyone. Also, insurers offering outside an Exchange might offer only lower-cost, higherdeductible bronze plans that may attract healthier people. In contrast, insurers in the Exchange must offer more comprehensive silver and gold plans on a subsidized basis for individuals who qualify for advance premium tax credits. These plans could attract people with greater health care needs who are both willing to pay for more comprehensive coverage and subsidized to do so.
Fourth, the ACA applies new standards to qualified health plans certified by the Exchange. For example, their networks must include essential community providers in accordance with federal standards, and they must be accredited for meeting local performance standards. The ACA does not require that these standards apply to products offered outside the Exchange, which need not be qualified health plans. Thus, products offered outside an Exchange could be less expensive than similar products offered in the Exchange. If relatively healthy people are more interested in lower premiums and less interested in the additional standards because they do not anticipate needing care, adverse selection against the Exchange could result.
States concerned about adverse selection, despite the market-wide risk adjustment that the ACA requires, might consider additional strategies to help address the concern that products offered in the Exchange could attract a less healthy mix of enrollees than those offered outside. However, because these strategies would entail regulation of the market outside the Exchange, they are beyond the scope of the NASI model act, which focuses more narrowly on alternative provisions for establishing an Exchange.
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Coordination with State Insurance Regulators The ACA links Exchanges with state insurance regulators by requiring that products offered in the Exchange be licensed in the state.
26 Since Exchanges will operate within health insurance markets, effective coordination between the Exchange and state insurance regulators will be essential to help manage the potential for adverse selection and to ensure the stability of the Exchange.
NASI offers legislative language in Section 7(E2) for three alternative ways to coordinate the roles of the Exchange and the health insurance regulator, varying the responsibilities and resource cost allocation to each. Alternative 1 would rely on insurance regulators to ensure that a plan seeking certification meets all licensure and solvency requirements, as well as all requirements for a qualified health plan. Placing all of the responsibilities with the Commissioner for oversight of qualified health plans could minimize the additional resources needed to operate the Exchange. Alternative 2 would have insurance regulators determine whether a plan meets some aspects of ACA and/or other state requirements for a qualified health plan (as well as state licensure and solvency requirements), and the Exchange would determine whether a plan meets all other requirements for a qualified plan. Under alternative 2, a state would decide which responsibilities are more efficiently allocated to insurance regulators, and which are more efficient to allocate to the Exchange. Alternative 3 would have insurance regulators ensure that plans meet licensure and solvency requirements (as they do now), but the Exchange would determine whether a plan meets all other ACA and Exchange requirements. Alternative 3 would require the Exchange to employ the most resources and directly finance the greatest cost. Conversely, it might require insurance regulators to take on fewer new responsibilities associated with the operation of an Exchange.
Medicaid and the Exchange Neither Medicaid nor the ACA's provision for advance premium tax credits guarantees eligibility for assistance for a full enrollment year. Changes in modified adjusted gross income (MAGI), including actual changes in income as well as changes in family circumstances affecting income, can be expected to result in movement between Medicaid and Exchange coverage (as well as changes in the amount of advance premium tax credit received by individuals and families enrolled in qualified health plans).
To address these issues, NASI offers legislative language related to the coordination between the Exchange and Medicaid or CHIP. The language offered in section 6(R3) and section 6(R4) would explicitly authorize or require the Exchange to collaborate with the state Medicaid and CHIP agencies on various strategies aimed at promoting continuity of coverage and care. In addition to coordination of eligibility determination and enrollment activities as required under section 1413 of the ACA, these provisions include use (where possible) of common health plan certification standards on matters such as provider networks, coverage terms, and quality performance standards in order to promote health plan participation in both the Medicaid and Exchange markets. They also include the development of policies governing health plan operations in the case of individuals and families undergoing a transition between the Medicaid and Exchange health plan markets. In addition, section 6(R4) of the NASI model act offers language that would authorize the Exchange and the Medicaid agency (and where applicable the state CHIP agency) to coordinate health plan payment procedures in order to better align enrollment and health plan payments.
Finally, because recoupment of advance premium tax credits is anticipated in cases in which families undergo a change in income that affects the size of the credit to which they are entitled, the NASI options include provisions for the Exchange to assist consumers in reporting income changes that might affect the amount of subsidy, as well as in qualifying for any "safe harbor" against federal recoupment that might ultimately be recognized in federal rules.
Additional Legislative Options to the NAIC American Health Benefit Exchange Model Act
Prepared by the National Academy of Social Insurance January 2011 
Section 2. Purpose and Intent
The purpose of this Act is to provide for the establishment of an American Health Benefit Exchange to facilitate the purchase and sale of qualified health plans in the individual market in this State and to provide for the establishment of a Small Business Health Options Program (SHOP Exchange) to assist qualified small employers in this State in facilitating the enrollment of their employees in qualified health plans offered in the small group market. The intent of the Exchange is to reduce the number of uninsured, provide a transparent marketplace and consumer education and assist individuals with access to programs, premium assistance tax credits and cost-sharing reductions.
[NAIC Drafting Note Omitted: Explains that states that elect to expand the Exchange market to larger groups will need to revise the small group reference in the model.] G. "Qualified dental plan" means a limited scope dental plan that has been certified in accordance with section 7E of this Act.
NASI Drafting
H. "Qualified employer" means a small employer that elects to make all of its full-time employees eligible for one or more qualified health plans offered through the SHOP Exchange, and at the option of the employer, some or all of its part-time employees, provided that the employer:
(1) Has its principal place of business in this State and elects to provide coverage through the SHOP Exchange to all of its eligible employees, wherever employed; or (2) Elects to provide coverage through the SHOP Exchange to all of its eligible employees who are principally employed in this State.
NASI Drafting Note 5: Inserts language in subsection H to maintain consistency with section 1312(f)(2) of the ACA.
[NAIC Drafting Note Omitted: Explains a state's option to expand Exchange eligibility beyond small employers beginning in 2017.]
I. "Qualified health plan" means a health benefit plan that has in effect a certification that the plan meets the criteria for certification described in section 1311(c) of the Federal Act and section 7 of this Act.
J. "Qualified individual" means an individual, including a minor, who:
(1) Is seeking to enroll in a qualified health plan offered to individuals through the Exchange; (2) Resides in this State; (3) At the time of enrollment, is not incarcerated, other than incarceration pending the disposition of charges; and (4) Is, and is reasonably expected to be, for the entire period for which enrollment is sought, a citizen or national of the United States or an alien lawfully present in the United States. M.
(1) "Small employer" means an employer that employed an average of not more than 100 employees during the preceding calendar year.
[NAIC Drafting Note Omitted: Explains a state's option to define small employers as employers with one to 50 employees only for plan years beginning before Jan. 1, 2016.] (d) If an employer was not in existence throughout the preceding calendar year, the determination of whether that employer is a small employer shall be based on the average number of employees that is reasonably expected that employer will employ on business days in the current calendar year; and (e) An employer that makes enrollment in qualified health plans available to its employees through the SHOP Exchange, and would cease to be a small employer by reason of an increase in the number of its employees, shall continue to be treated as a small employer for purposes of this Act as long as it continuously makes enrollment through the SHOP Exchange available to its employees. 
Section 4. Establishment of Exchange

Section 5. General Requirements
A. The Exchange shall make qualified health plans available to qualified individuals and qualified employers beginning with effective dates on or before January 1, 2014.
B.
(1) The Exchange shall not make available any health benefit plan that is not a qualified health plan.
(2) The Exchange shall allow a health carrier to offer a plan that provides limited scope dental benefits meeting the requirements of section 9832(c)(2)(A) of the Internal Revenue Code of 1986 through the Exchange, either separately or in conjunction with a qualified health plan, if the plan provides pediatric dental benefits meeting the requirements of section 1302(b)(1)(J) of the Federal Act.
C. Neither the Exchange nor a carrier offering health benefit plans through the Exchange may charge an individual a fee or penalty for termination of coverage if the individual enrolls in another type of minimum essential coverage because the individual has become newly eligible for that coverage or because the individual's employer-sponsored coverage has become affordable under the standards of section 36B(c) (2) I. Establish a SHOP Exchange through which qualified employers may access coverage for their employees, which shall enable any qualified employer to specify a level of coverage so that any of its employees may enroll in any qualified health plan offered through the SHOP Exchange at the specified level of coverage; J. Subject to section 1411 of the Federal Act, grant a certification attesting that, for purposes of the individual responsibility penalty under section 5000A of the Internal Revenue Code of 1986, an individual is exempt from the individual responsibility requirement or from the penalty imposed by that section because:
NASI
(1) There is no affordable qualified health plan available through the Exchange, or the individual's employer, covering the individual; or (2) The individual meets the requirements for any other such exemption from the individual responsibility requirement or penalty;
K. Transfer to the federal Secretary of the Treasury the following:
(1) A list of the individuals who are issued a certification under subsection J, including the name and taxpayer identification number of each individual; (2) The name and taxpayer identification number of each individual who was an employee of an employer but who was determined to be eligible for the premium tax credit under section 36B of the Internal Revenue Code of 1986 because: (a) The employer did not provide minimum essential coverage; or (b) The employer provided the minimum essential coverage, but it was determined under section 36B(c)(2)(C) of the Internal Revenue Code to either be unaffordable to the employee or not provide the required minimum actuarial value; and (3) The name and taxpayer identification number of:
(a) Each individual who notifies the Exchange under section 1411(b)(4) of the Federal Act that he or she has changed employers; and (b) Each individual who ceases coverage under a qualified health plan during a plan year and the effective date of that cessation;
L. Provide to each employer the name of each employee of the employer described in subsection (K)(2) who ceases coverage under a qualified health plan during a plan year and the effective date of the cessation;
M. Perform duties required of the Exchange by the Secretary or the Secretary of the Treasury related to determining eligibility for premium tax credits, reduced cost-sharing or individual responsibility requirement exemptions; N. Select entities qualified to serve as Navigators in accordance with section 1311(i) of the Federal Act, and standards developed by the Secretary, and award grants to enable Navigators to:
(1) Conduct public education activities to raise awareness of the availability of qualified health plans; (2) Distribute fair and impartial information concerning enrollment in qualified health plans, and the availability of premium tax credits under section 36B of 
Section 7. Health Benefit Plan Certification and Certified Health Plan Oversight
A. The Exchange may certify a health benefit plan as a qualified health plan if:
(1) The plan provides the essential health benefits package described in section 1302(a) of the Federal Act, except that the plan is not required to provide essential benefits that duplicate the minimum benefits of qualified dental plans, as provided in subsection E, if: (a) The Exchange has determined that at least one qualified dental plan is available to supplement the plan's coverage; and (b) The carrier makes prominent disclosure at the time it offers the plan, in a form approved by the Exchange, that the plan does not provide the full range of essential pediatric benefits, and that qualified dental plans providing those benefits and other dental benefits not covered by the plan are offered through the Exchange; (2) The premium rates and contract language have been approved by the commissioner;
[NAIC Drafting Note Omitted: Related to modifications that may be needed to conform to state law.]
The plan provides at least a bronze level of coverage, as determined pursuant to section 6E of this Act unless the plan is certified as a qualified catastrophic plan, meets the requirements of the Federal Act for catastrophic plans, and will only be offered to individuals eligible for catastrophic coverage; E.
(1) The provisions of this Act that are applicable to qualified health plans shall also apply to the extent relevant to qualified dental plans except as modified in accordance with the provisions of paragraphs (2), (3) and (4) of this subsection or by regulations adopted by the Exchange; (2) The carrier shall be licensed to offer dental coverage, but need not be licensed to offer other health benefits;
[NAIC Drafting Note Omitted: Refers to the need to review above language in states that do not provide for a limited scope license.]
(3) The plan shall be limited to dental and oral health benefits, without substantially duplicating the benefits typically offered by health benefit plans without dental coverage and shall include, at a minimum, the essential pediatric dental benefits prescribed by the Secretary pursuant to section 1302(b)(1)(J) of the Federal Act, and such other dental benefits as the Exchange or the Secretary may specify by regulation; and (4) Carriers may jointly offer a comprehensive plan through the Exchange in which the dental benefits are provided by a carrier through a qualified dental plan and the other benefits are provided by a carrier through a qualified health plan, provided that the plans are priced separately and are also made available for purchase separately at the same price.
Section-by-Section Analysis of NASI's Additional Legislative Options to the NAIC American Health Benefit Exchange Model Act
Section 1  Replacing NAIC language to reflect title of the document.
Section 2
 No change.
Section 3
 (AA) Inserts definition for "Catastrophic plan" as specified under ACA section 1302(e).
 (H) Inserts language in the definition of "Qualified employer" in subsection H to maintain consistency with section 1312(f)(2) of the ACA.
Section 4
 (A) Adds three governance alternatives for establishing an Exchange. o Alternative 1 establishes the Exchange either within an existing executive branch agency or as part of the Executive Office of the Governor. o Alternative 2 establishes the Exchange as an independent executive branch agency, with specific legislative direction on board appointments, stakeholder input, conflict of interest and relationship to state laws. o Alternative 3 establishes the Exchange as a newly created independent nonprofit with legislative direction on board appointments, stakeholder input, conflict of interest and relationship to state laws.
 (B)(4) Adds language that requires the Exchange to coordinate its policy and operations with relevant state agencies.
 (C) Inserts language giving the Exchange the option of entering into a memorandum of understanding with other state entities to effectively perform its duties.
 (D) Revises "may" with "shall" to require Exchanges to enter into information-sharing agreements with state and federal agencies "as needed."
Section 5
Section 6
 (B) Adds language requiring that hotline staff are trained to provide assistance in a culturally and linguistically appropriate manner.
 (G) Adds an alternative that specifies the Exchange's responsibilities in enrolling eligible individuals in Medicaid and CHIP. Such activities include interagency data sharing, providing enrollment information to plans, redetermining eligibility for Medicaid or advance tax credits, and providing information to individuals about the potential for recoupment of advance tax credits by the IRS.
 (H) Adds language requiring Exchanges to include a calculator that estimates out-ofpocket costs for consumers.
 (I) Adds language that allows for both employer and employee choice in the SHOP Exchange. Additional language is included that would require the Exchange to the extent possible to aggregate employee premiums to minimize administrative burdens for qualified employers.
 (N) Adds an alternative that augments the scope of Navigator duties, ensures that there are sufficient Navigators to reach certain populations and provides for their certification.
 (R2) Creates a provision related to enrollee transitions between sources of coverage and subsidies that provides for coordination among the Exchange, Medicaid and CHIP agencies.
 (R3) Creates a provision related to the joint development of policies to promote crossmarket health plans. Such plans would meet the requirements of Medicaid, CHIP and the Exchange to provide continuity of enrollment and coverage to individuals experiencing market shifts.
 (R4) Creates a provision requiring additional coordination responsibilities for Exchange, state Medicaid and CHIP agencies. Provision requires a single application form for all coverage programs and coordination of eligibility determination and redetermination, and the development of cross-market plans.
 (R5) Creates a provision related to data sharing on health plan performance across the Exchange, Medicaid and CHIP programs.
Section 7
 Inserts "Certified Health Plan Oversight" into the title of the Section.
 (A)(6) Adds an alternative that empowers the Exchange to selectively contract and develop standardized benefits.
 (C)(4) Adds language requiring that health plans seeking certification notify affected individuals when premium, cost-sharing or benefits change significantly.
 (C)(5) Adds language requiring that health plans seeking certification provide updates to the Exchange Internet website regarding the plan's provider networks.
 (E2) Creates three alternatives for certified health plan oversight. These alternatives vary the responsibility and resource cost allocated to the Exchange and the Commissioner of Insurance with respect to health plan certification.
Section 8
 (B) Adds an alternative to the publication of costs provision that specifies greater transparency on Exchange expenditures, reserves and financial operations.
Section 9
Section 10
Section 11
